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MEMORANDUM OF UNDERSTANDING

WHEREAS this Memorandum of Understanding for joint venture is made at Ghaziabad on this
day of .0.@ 7ax. 2001 between Ghaziabad Development Authority, Ghaziabad a statutory body
created under the provision of U.P. Urban Planning & Development Act, 1973 through its officer,
here-in-afier called "The Authority" and First Party which expression shall include its successors
and assigns And M/s Shipra Estate Ltd, a company incorporated under the provisions of The
Companies Act, 1956 having its registered office at D-32, Main Vikas Marg, Laxmi Nagar,
Delhi-92 and having its branch office at C-36 Patel Nagar-II, Ghaziabad through its Managing
Director, Shri Harpal Singh S/o Late Shri Garib Das R/o KH-4, Kavi Nagar, Ghaziabad
hereinafter called the 'Developer’ and Second Party as Joint Venture partner which expression
shall. unless repugnant to the context and meaning there of be deemed to include its successors
and permitted assigns .

|. SCHEME OF JOINT YENTURE:

. Back Ground : Whereas the GDA had planned development and construction of 14
multistoried resedential apartment towers. Construction of first of these towers was
commenced in year---\j-g-"- ------ and the last one in the year--—-\- A3...Construction of these
{owers ran into various difficulties and ultimately it came to a grinding halt in1995. Since then
these towers have continued as semi-built multistoried towers. The Authority had considered
their future - whether they should be completed and sold individually or disposed off in bulk
on “as is where is basis”. It was found desirable and best suited to the interest of the GDA, in
view of the requirements of funds etc.and several other factors, to dispose them either through
an outright sale/lease/license or through a joint ventrue arrangement where the joint venture
completes and market them on behalf of the GDA in such a manner that the GDA is able to
recover full cost of its investment and highest possible margin in a specified time schedule
without any further risk on its investment and thereafter allowing the joint venture partner also
{0 obtain a return on its investment commensurate with its efforts and imagination in its
implementing and marketing.While the developed properties would be advertised and
marketed by joint venture partner on behalf of the joint venture, its deed of conveyance with
the purchaser will be executed only by GDA, who are and will continue to be the sole owner
of the property or asset already existing, or may be developed in future as a joint venture.

The Authority had invited offers through tender notices constituting various modules of these
assets. Initially only incomplete towers were offered on 16.03.1999 and 31.05.1999.
However, no acceptable offers were received. Later on bulk residential plots were also

included in the module on offer. Finally, on the basis of tenders invited on 29.03.2000 the said
developer was selected.

SLLroEB““;g:;/ | arfo
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i Whereas the joint venture will work to get the amount of bid within the stipulated time frame
as cnumerated in this M.O.U. to the Authority, so that it recovers its full investment as
reflected by the reserve price for the said bid, along with the profit as included in the bid
accepled. The joint venture will also get to the second party full return on its investment and
prolit on the basis of its success in timely successful completion of the joint venture and its
marketing eftorts which will ultimately determine the profitability of the second party. The
tirst party shall in no way be responsible for profits to the second party.

W Whereas the developer was the highest bidder offering sum of Rs. 106.31 Crore through

scaled bid on 29/03/2000 for Module-1 in Indirapuram scheme which has been accepted by the
Vice Chairman, G.D.A. on 31/03/2000.

v Whereas the joint venture comprises of the Authority’s stability and reliability and the
developer's competency to develop well planned and good quality projects. Since the
Authority’s name will be used jointly, the developer should ensure and maintain good quality
and specifications confirming to the National code or UP P.W.D. or C.P.W.D. or Bureau of
Indian standard or any other heigher specification. -

Whereas Module-1 in Indirapuram scheme of the First Party comprising of 10 semi
constructed towers and land for residential use plot No. 10 of approx. 22.31 hectacres is now
available to the developer for development and completion as per permitted land use for
plotted development, houses or group housing or a mix thereof; according to the prescribed
bye laws, norms & standards for the same, with social facilities( Primary / Nursery Schools,
Parks , Swimming Pool etc.) to be provided as per planning norms and 5% of the permissible
floor area for commercial purpose. The permissible total floor area on available 22.31 hectares

i 3.35 lacs Sq. Mts. which is equivalent to 1.5 F.A.R. on the entire land for which bid amount
was accepted. ‘

vi- Whereas the semi built multi storeyed towers were planned with 2.25 F.A.R. with 15 stories.
The developer would have the option of completing the towers with reduced number of
floors, after submitting a structural report of L1.T. Delhi or University of Roorkee to the VC
GDA who will give the decision on the matter. The balance floor area of the module may be
utilized in same plot i.e. plot no.17 land or plot no. 10’land in addition to the above. The
developer will submit the plan for development of both the 10 multi-storeyed tower as well as
additional land comprising Module-I to the Authority and only after the approval of the plans
by Vice Chariman, GDA will it be taken up for completion. The building plans submitted by
the joint venture will be examined and passed with required and agreed modifications,
wherever necessary, on priority basis by the Authority within 15 days. In the event, this is
delayed, the monitoring committee will settle the issue with urgency. The developer will
implement the scheme in phases, keeping in view the period permitted for completion of the
entire scheme.

vii. The developer can start construction and development accept as covered by 1.6 above after
execution of the Memorandum of Understanding but only on the property proportionate in
value to the payment made and also if payment is not lagging behind the schedule.

t .
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Jiii. And Whereas the joint venture stipulated through this M.O.U. will ensure a given amount of
value to the Authority within the stipulated time frame by the development of the site by the
co-venture by putting in investment thereby improving the value of the project.

i~ ItUis agreed Lo between the above two parties that the developer ghall also have the unfettered
right alongwith the GDA to enter upon and carry out and to do all acts & things necessary for
performing the things and acts required to be done under this M.0.U. and would be
responsible for safe custody and security of all things brought on the land. This would
include all acts to perform the work of planning, constructional plan, construction work,

internal development and marketing etc. subject to overall guidelines provided by the
Authority

« 1t is further agreed that the developer, when issuing any advertisement or brochure for
information of public, shall disclose the salient features of this M.O.U. Particularly those
relating to rights and liabilities of the two parties to the M.O.U. Vis-a-vis each other and the
public. The said disclosure shall be got approved from the Authority.

-2

.NOW THEREFORE, IT IS HEREBY AGREED, DECLARED AND RECORDED BY
AND BETWEEN THE PARTIES HERETO AS UNDER

It is agreed between the parties to these presents that the joint venture partner M/s Shipra
Estate Ltd.will complete the multi storeyed towers and related internal development works as
well as development of house/flats on the bulk residential plots alongwith permitted
commercial facilities and social amenities as per planning norms, in the said modules.

i It is further agreed between the parties that the area of the site will be as per plan attached,
subject to the actual measurement of the site. The area of the land announced by the Authority
being only approximate, the developer shall have to accept variation upto 15% either way in
the area of the land, Consequently/commensurate change may occur in the total permissible
covered area for which the bid has been offered and accepted subject to the proportionate
increase or decrease of the bid amount for the purpose of payment or refund as the case may
be. The cost of land would be calculated on the basis of bid price accepted by Authority.

i 1t is further agreed between the parties that in respect of the semi constructed multi-storeyed
towers, the developer will be permitted to carry out any additions and alternations in the
design or change in specification within the norms of F.A.R. prescribed by the Authority
subject to ensuring the structural stability of the building. If such changes are to be carried out
the bidder will have to submit the certificate for structural design and safety from any reputed
structural expert of L1.T. Delhi or Roorkee University and get the modified plans approved
from the Authority prior to commencement of any construction/modification.

\v The developer shall be fully responsible for safety and stability of the structure of the
multistoried buildings and towards that, he will engage the consultancy of LLT. Delhi or
University of Roorkee for certifying the safety and stability of such structures and shall
submit their certificate before undertaking Construction/development of any such strycture.

g ‘ 5 fe
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v, The developer shall complete the construction and development in module-I on behalf of the
Authority through his investment maintaining the specifications of U.P.P.W.D. or CP.W.D.
or Bureau of Indian Standards, but the Authonty would have no objection if the developer
provides higher specifications.

v 1t is agreed between the two parties that the developer shall be custodian of the site of
module-1 entrusted to him at the time of agreement on developer basis, subject to the
cquitable mortgage of the developer’s own property equivalent to 20% of the bid amount less
Rs 15,94,65,000/- (Rupees Fifieen Crores Ninety Four Lacs Sixty Five Thousand only) which
has been deposited vide book No.135394, 161054 & receipt No.401472, 407765 dated
31/03/2000 & 28/09/2000.

The Authority will have no objection to the developer raising loans for construction and
development against the property for which the Authority has recovered its dues. For this
purpose the GDA will consider the total amount paid till that time and authorised mortgage of
properties equivalent to 80% of the value. In this case the developer will execute a Tripartite
Agreement and the Authority may execute mortgage of the property or create charge thereon
proportionate to the consideration received for raising loans by the developer. However, all
expenses for any such conveyance shall be borne by the developer.

Vi

3. PROJECT MONITORING

11t is hereby agreed to constitute Monitoring committee under the Chairmanship of V.C.
G.D.A. for monitoring the progress for timely completion of the project. The members of the
monitoring committee shall comprise Secretary, Finance Controller, C.A.T.P., Chief Engineer
of Authority and any other officer nominated by the Vice Chairman or Awas Bandhu, Uttar
Pradesh.

The developer shall be represented on the said monitoring committee through the Chief
executive officer/managing director and any other senior officers as the developer may like to
nominate. The said committee shall review the progress of the project from time to-time with
a view to sort out any problem likely to come up during implementation of the project and
ensure smooth co-ordination between the two parties in execution of development works. The
monitoring committee may meet once in a month and may be convened by the Secretary
G.D.A. on the request of the developer.

i It is agreed between the parties that a joint account in the name of the Authority and the
developer shall be opened in any nationalized bank. All money received out of proceeds of
booking/allotments etc. of assets will be credited to this account. The minimum payments
which have to be made to the Authority are described in part 4 (Mode of Payment). To this
extent all moneys in the account shall be paid to the Authority. Any shortfall will have to be
met by the developer from his own sources. Once this minimum liability is met, the proceeds
in the account will be so distributed that the Authority and developer get as close to 60:40 as
possible. Once all the amount due to the Authority has been paid, all the proceeds in the

_g LﬂmEstattllﬁ./
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account will go to the developer. Every six months, a group of experts, appointed in this
regard, by mutual agreement of the two parties, will review the pace of works and

construction with regard to the flow of money, to the developer and his own investments in to
the joint venture. The intention of this exercise will be to ensure that the pace of works
corresponds to investments claimed to have been made and that the purchaser’s money is put
lo proper utilisation. In the event of a dissatisfactory review report, suitable corrective
measures will be undertaken, as may be decided by VC of the Authority and the developer. In
case of any defference of opinion between these two, Executive Director of U.P. Awas
Bandhu will also join the issue. It is also clarified that experts in the group may be changed by
mulual agreement of the two parties. Suitable instructions will be given jointly to the Bank.

i IUis agreed between the parties the amount so received by the Authority from bank is more
than the due installment then further interest shall be calculated on the reduced balance.

Developer will market the scheme/houses/plots in such a manner that the authority earns the
agreed amount within the stipulated time.

i Itis agreed that after the entire payment due to the Authority is made by the developer either
from joint account or developer's own sources then the Authority and the developer will
jointly instruct the bank regarding further operation of the said Joint Account, However, it
will be cnsured that the money accruing in the joint account are used by the developer, first,

only towards completion of the project as per the recommendations of the group of experts
constituted as per clause 3 ii above.

4. MODE OF PAYMENT

I is agreed between the parties that the developer shall pay a total sum of Rs. 106.31 Crore
(Rupees One Hundred Six Crore Thirty One Lacs Only), subject to the adjustment as per clause 3
(1) above out of which Rs.15,94,65,000 Crores (Rupees Fifteen Crores Ninty Four Lacs Sixty
Five Thousand Only) has already been paid by the developer to the Authority vied Book No.

)

135394, 161054 and receipt No. 401472, 407765 dated 31/03/2000 & 28/09/2000 the receipt of
which is hereby acknowledged by the Authority.

The Schedule of paymént after adjusting above amount of Rs. 15,94,65,000/- paid on
31/03/2000 & 28/09/2000is as follows ’

.

2. Balance of 75% will be payable in 10 equal half yearly installments as under:

Next 10% of the bid amount payable before 31/03/2001.

__Q ‘ state Ltd.
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ST INSTALLMENT
ND INSTALLMENT
IRD INSTALLMENT
JTININSTALLMENT
STITINSTALLMENT
OTH INSTALLMENT
7TH INSTALLMENT
STH INSTALLMENT
9TH INSTALLMENT
[OTH INSTALLMENT

2
AMOUNT  INTEREST 18%  NET DUE DATE
7,97,32,500/- 7,97,32,500/-  30/09/2001
7,97,32,500/- 7,97,32,500/-  31/03/2002
7,97,32,500/- 7,97,32,500/-  30/09/2002
7,97,32,500/- 7,97,32,500/-  31/03/2003
7,97,32,500/-  4,30,55,550/- 12,27,88,050/-  30/09/2003
7,97,32,500/-  3,58,79,625/- 1,56,12,125/-  31/03/2004
7,97,32,500/-  2,87,03,700/- 10,84,36,200/-  30/09/2004
7,97,32,500/-  2,15,27,775/- 10,12,60,275/-  31/03/2005
7,97,32,500/-  1,43,51,850/-  9,40,84,350/-  30/09/2005
7,97,32,500/-  71,75,925/-  8,69,08,425/-  31/03/2006

g

NB: If the amount is not paid in specified time then interest @ 21% will be chargeable on the
defaulted amount for defaulted period.

The Authority has no objection if the developer deposits the entire amount on or before the due

date.

A grace period of 29 days shall be permissible for payment under this clause but any delay, after

the expiry of grace period, will attract liability for payment of penal interest @ 21% p.a. as per
actual delay in number of days.

5. TIME SCHEDULE FOR COMPLETION :

The time schedule for infrastructure will be as per Annexure-1

i External development will consist of the following upto a point to be decided by the

Monitoring Committee :

(a) Trunk sewer line.

(b) 440 Volts Electricity supply line the cost of which has already been included in the
costing of the said module.

(c) Trunk storm water drainage.

(d) Trunk road.

(e) Trunk water supply line,

The sub stations in case of electricity will be the responsibility of the Authority.

The overhead tank and underground water storage tanks will be the responsibility gf the
Developer. Internal development inside the module for infrastructure shall be responsibility of
the Developer as per norms and approval of the Authority. '

_g state Litd.
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i, '1‘l)e developer will have to complete the construction and internal development in agcordance
with the apprpved plan and as per Annexure -1 requirements/specification within 7 years from
the date of this agreement which shall be essence of the M.0.U. on its part. The Autpority will
also undertake to complete external development work as per agreed norms. Provided further
that l\)e above period may be extended further upto three years maximum at the discretion of
the \".nce-Chairman of the Authority on the condition that amount equivalent to 2% p.a. of the
premium of that undeveloped land shall be payable for the period sought to be extended. It is
also agreed that, if the Authority does not complete the external development works as per
the agreed time frame then the developer after giving duc notice to the Authority can
complete such works and the cost as per P.W.D./approved schedule shall be adjusted towards
the payment due to the Authority.

I Iln ‘d.evcloper shall be solely and exclusively responsible for quality of construction and other
facilities 1o be provided.

. Any money due to the authority from co-venture shall be recoverable as arrears of land
revenuc.

v The First party reserves the right to intervene in case of quality of construction and
development.

il Unauthorized construction done by the Second Party will be demolished in accordance with
the law in force.

w1ii The flats constructed or finished are intended to be used for residential purpose only.

6. EXECUTION OF LEASE DEED PAYMENT OF LEASEHOLD CHARGE:

It is agreed that the all developed units etc.which will continue to remain the property of the
Authority, shall be leased out/sold out by G.D.A. and lease deed/conveyance deed shall be
executed by the Authority only . In case of outright sale the Authority will also charge 10%
as one time lease rent on the cost of proportionate land. It is however, made clear that transfer
whether by lease or sale of the property shall be made only by the G.D.A. and the developer
shall not have any right jointly or in severally to participate in the same or to offer himself as a

party to any such transaction.

w  The allottees of the first party shall pay rates, taxes, charges, fee or assessment of every
description in respect of the flat/house whether assessed, charged or imposed by Nagar Nigam
or any agency and the developer will not in any way be responsible for the same.

i The lease deed /sale deed shall be executed by the G.D.A. in proforma prescribed by it.

7. COST OF ST

[ i isteri hold deed to
. The cost and expenses of preparation of deed, stamping and registering the lease
the allottees and its copies and all other incidental expenses sh‘all be paid by the allottees. The
allottees shall pay duty on transfer of immovable property levied l?y‘the Nagar Nigam or ;n%
other duty or charges that may be levied by any other Authority. Similarly the co-venture sha

bear the expenses for this Memo of Understgnding.

3 S’ Estate Ltd.
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In case of any litigation by the purchaser the responsibility will be that of the.developer. This
clause should be incorporated in the flat buyer lease deed.

S. MISCELLANEOQOUS ;

i

1l

In case of dispute the decision of the Vice-Chairman, G.D.A. shall be final in every matter

pertaining to sanction of layout and building plans, construction and all other matter
connected with it.

All .dispules in betvx"een the parties arising out of this M.O.U. shall be referred to the
Arbitrator to be nominated jointly by the Vice-Chairperson, GDA & Second party. The cost
of Arbitrations shall be borne by the Second party.

Ghziabad courts will have exclusively jurisdiction for adjudication of disputes.

v The Authority reserves the right to"all mines, minerals coals, washing goods, earth oils,

quarries in or under the plot and full right and power at any time to do all acts and things
which may be necessary or expedient for the purpose of searching, for working and obtaining,
removing and enjoin the same without providing or leaving any vertical support for the
surface for the plot(s) or for the structure time being standing thereon provided always that
the Authotiry shall. make reasonable compensation to the Purchaser/Developer for all
damages directly occasioned by exercise of such rights. To decide the amount of reasonable
compensation the decision of Authority will be final and unquestionable.

In case of any litigation pertaining to the acquisition, maintenance, or the rights of the any
individual or individual allottee, the GDA will not be liable and therefore shall not be
arraigned as a party. In other words any cause of action emanating from any transaction
between an individual/or group of individuals and the developer in the said land will lie in the
arca of responsibility of the developer. GDA will not be liable for any relief by any
individual/or group of individuals pertaining to this property.

It is agreed that if it is discovered at any stage that the Co-Venture (developer) has obtained
M.0.U. by suppression of any fact or by mis-representation or fraud or if there is any breach
of conditions of the M.O.U. then the M.O.U. shall be terminated and the co-venture shall not
be entitled for any compensation.

9. COMPLETION OF THE PROJECT

S state
L*raaEtt;gj/

After completion of the project the Developer will inform the Development Authority along
with a certificate issued by the Architect appointed in clause 2(iv) above to check the quality

of work.

The developer shall provide for suitable arrangement of maintenance of ser_vices, either‘himslelf
or through an association or society of the residents or through any other instrumentality with

the consent of the Authority.

Nireclor




10, MAINTENANCE

Till the handing over the property/services to the agency designated to maintain, satisfactory

maintenance shall be carried out by the Developer.

11. CANCELLATION/SURRENDER :

If this M.O.U. is terminated because of breach of any conditions or is surrendered by the M.O.U.

the following consequences shall ensure,

I If the developer is not a defaulter, the deposited amount will be refunded without interest after

deducting 1% of the total bid amount.

il If the developer is defaulter, interest @ 18% on the defaulting amount shall also be deducted.

Signed at Ghaziabad

In the witness of ;
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"In the meantime, none of the petitioners will be arrested pursuant to the FIR
and none of the petitioners will be dispossessed from the land in question, if
they are still in possession of the same. However, the petitioners are restrained

from altering the nature of the land or alienating the land or creating any
change over the same. If any of the petitioners have been arrested in pursuance
to the FIR they, will be set at liberty forthwith unless they are wanted in
connection with same other case."

Ifr @it T @ o, sefae e Wi @ e e e
TR & 3% 79 $ foes oE.uTE. TSifaftT Few, R A 39 AEed §
fe afae G 4744 (TATE.)/2005 STE.THL.UH. GRS T T6F WHR 9 3T TN
1 T, faad W e EeE g G 24.08.06 ¥ e oy Wi R T -

"Accordingly, the writ petition is disposed off finally with a direction that
petitioner's possession shall not be disturbed from the property in question
otherwise than in due course of law and he shall not be evicted otherwise than
in due course of law.

With the above observation and direction the writ petition stands disposed off

finally."
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UV AGR ‘advocate /therf;]lhj'-l] ; (;(;lls g 3rd Floor, Lotus Apartments

K ofIndia ; o 26354-;;6' 39-40 Tashkant Marg
j (guff Foxeat 11 26521680 Allahabad - 211001
y Mo[;. 08117 6 Tel: +91 532 2260284
: 0 Mob: 9415316153

December 7, 2006
The Vice-Chairman,
Ghaziabad Development Authority,
Ghaziabad. ‘

RE: Civil Writ (Tax) No.1739/2006 — Ghaziabad Development
Authority Vs. CIT & Ors. in the Allahabad High Court.

(Attention: Shri D.P. Singh, Vice-Chairman)

Dear Sir,

This is to inform you that the Hon'ble Allahabad High Court

has been pleased to stay the assessment order dated 31.10.2006
passed by the Assistant Commissioner, Circle |, Ghaziabad,
adding a sum of Rs.1038 crore raising a demand of Rs.464

~ - crores and has vacated the provisional attachment. | am herewith

gz';%'%qlosing my memo. of fees for appearing in the matter. The said

includes the bill of Shri Nikhil Agrawal, Junior Advocate and
g Shri Manoj Jain, Chartered Accountant. Kindly issue separate
cheques for the following amounts in respect of each person:

1. Shri Dhruv Agrawal : Rs.12,00,000/-
2. Shri Yadubir Singh ) Rs.1,20,000/-
3. Shri Nikhil Agrawal :  Rs.75,000/-
4. WWéin ; Rs.1,50,000/-
N Cv’{"”fhé(n ing you,
A (n
G b d
' o ™ Yours faithfully,
( DHRUV AGRAWAL )
75{” Advocate
/‘L
L
%
corr7

E-rmait- arrruvagrawall @ rediffrrnaril-

\
AW A L C 27, Hauz Khas (G. Floor) Flat No. C-308, Blocill’
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{UV AGRAWAL cz7, Hau'z Khas (G. Floor) Flat No. C-308, Bloclf-\lf
Advocate l}le{w Dgejlhlr-luoom 3rd Floor, Lotus Apartments
! el: + 26863356, 39-40 Tashkant M
« Court of India +91 11 26854560 Allahabcszzk- 211000?
Fax:+91 11 26521686 Tel: +91 532 2260284
Mob: 9811777940 Mob: 9415316153

Memo. No.DA-61/2006-07 December 7, 2006

The Ghaziabad Development Authority,
Ghaziabad.

MEMO. OF FEES & EXPENSES

RE: Civil Writ (Tax) No.1739/2006 — Ghaziabad Development
Authority Vs. CIT & Ors. in the Allahabad High Court.

S. Particulars Amount
No. - Rs.
1. |Fees for drafting the writ petition 1,50,000.00

challenging the assessment order dated
31.10.2006 passed by the Assistant
Commissioner, Circle |, Ghaziabad, adding
a sum of Rs.1038 crores and raising a
demand of Rs.464 crores,; challenging the
impounding order under Section 131(3)
and provisional attachment order under
Section 281B provisionally attaching FDR
worth Rs.81 crores.

2. | Fees for holding conferences with clients| Rs.2,80,00000
and Shri Manoj Jain, Chartered Accountant
on 16" 20" 21% 24" 25" & 28"
November and 3™ December, 2006 @
Rs.40,000/- per conference.

3. | Fees for appearing before the Allahabad| Rs.7,50,00000
High Court on 29" & 30™ November and
4" 5" & 6™ December, 2006 in the above
writ petition and arguing the matter and
getting the stay of the assessment order
dated 31.10.2006 and getting the
provisional attachment order vacated @
Rs.1,50,000/- per appearance.

S—

E-rmail: dbiruvagrawall @rediffrrnarl.corrr /ﬁl\"”"
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C 27, Hauz Khas (G. Floor) Flat No. C-308, Block-IT
UV AGRA WAL New Delhi-110016 3rd Floor, Lotus Apartments
(

Advocate Tel: +91 11 26863356, 39-40 Tashkant Marg

tof India +91 11 26854560 Allahabad - 211001
g Fax:+91 11 26521686 Tel: +91 532 2260284
‘ Mob: 9811777940 Mob: 9415316153

4. | Fees for filing the Caveat in the Supreme Rs.20,000.00
Court against the order dated 6.12.2006
passed by the Allahabad High Court.

Rs.12,00,000.00

5. | Clerkage @ 10% (Shri Yadubir Singh) Rs.1,20,000.00

6. |Fees of Shri Nikhil Agrawal, Junior Rs.75,000.00
Advocate, appearing in the matter on 29"
& 30" November and 4" 5" & 6"
December, 2006 @ Rs.15,000/- per
appearance

7. |Fees of Shri Manoj Jain, Chartered| Rs.1,50,000.00
Accountant for going to Allahabad and
assisting on 4.12.2006, 5.12.2006 and
6.12.2006 @ Rs.50,000/- per day.

8. | Expenses — Steno., photocopying, court Rs.25,000.00
fees, hotel bill of Shri Manoj Jain, misc.
expenses etc.

GRAND TOTAL: Rs.15,70,000.00

Note: Kindly issue separate cheques in favour of (1) Shri
Yadubir Singh whose PAN number is AYCPS 6757 N:
(2) Shri Nikhil Agrawal, Advocate whose PAN numbsr
is ABQPA 2483C. and (3) Shri Manoj Jain, Chartered
Accountant whose PAN number is ACIPJ 1623 N.

Please quote my PAN No.ABTPA 3102F on TDS
Certificate.

Al

( DHRUV AGRAWAL )
Advocaie

| E-rmai- dbrruvagrawall @rediffmail-cormn
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Chaabad (e

" |(- \u\hll tinvkauali, .
'[i;n,m ¢ Pankal Mithab J.
ceond at present before us, subwc: 10 what the cou
on under the proviso 1o Section 142(2-C) was wranted on the apphcauon

On 1l nter affidavit may say.
o the r

\ll\ sl eNiensy

[ the petitioner-rsseuses However, 8 second extension was granted by the Assessing
0 :

authority without there beny anv.application of the assessee for the purpose.

I also appears from the inctual statement in the writ petition that if the sccond
catension. said 1o have been wranted without any application of the assessee, is ignored,
the impugned assessment order would become barred by time.

If the counter affidanvit. -yet to be filed, does not dispute that there was an-
application hv the assessee-petitioner seeking the second extension of time, the question
which will arise for consideration in this writ petition, and which wauld go to the root
of aic matter, would be whether the exténsion of time under the aforesaid proviso could
bo granicd by the Assessing Authority on its own swithout the assessec seeking any such
extension l

A deaision of the Punjab and Harvama High Court in the case of Jagatjit Sugar
Mills Co. 1.td. v. Commissioner of‘lnsq‘me Tax and others (1994) 210 ITR 468
(D.B.) appears 10 suggest that the Assessing Officer could have granted such extension
on his own. However, the said decision do&s not contain any reason for the conclusion
. that the word ‘and’ used between thc wordﬁl apphcauon made by the. assesgce a.nd “for
Uly 80od and sufficient rcawns should be rcad as ‘or'. As: agajnst tﬂe aforesaid
deus:on lhcre are; decisions of (hc Income Tax Apncllate Tribunal, 'Bangalore Bench,
WPOIT i (2002) '76 TTJ 948, another dbcisio: of the ITAT Cochin Bench, reported in

ﬂ004)190 FID 333 and the decison of the ITAT Nagpur Bench repanted in (2003) 85

Iy
267. all of wiich sppear to logically suggest that the provision for directing

Lp')(.a |
dudit s for the benetit of the assessee “vhose accounts and whose auditor's

Poiy| g
. O 0ot inspire contidence of the Assessmg Authority and for Provldmg arother

OPporgy
nity 1o )., assessee 10 avoid ‘best judgment assessment’ by getting a special

l
K
' Ol Within a time fixed by the Assessing Officer by an independent auditor.

-



It s also clear 1om e express provision of Section [44(1)(b) that if the

asscssec fails or refuses 1o 1ake advantage of this opportunity of special audit, the
Assessing Authority is to proceed with the best judgment assessment,

Excluding the provisions which may be there for penally, etc , it does not appear
from the scheme of the lncome Tax Act, 1961 that despite non—cooperation by the
assessee. the Assessing Authonity can compel special audit to be got conducted and
obtain a special audit 1eport ;

Logically. we do not tind any difference between a situation where the assessee.
having been directed 1o get a special audit conducted, flatly refuses to do so and the
situation where the assessee does not fumish the special audit report within the time

granted and docs not even seek the extension ot that time

« fnet, the Madhya Pragesh High Court has held in the case of Commissioner
of Income-Tax v, Dhariwal Sales Enterprises (1996) 221 ITR 240 that as soon as
the assessee has intimated to the Income-Tax Officer that special audit 1 not .possible,

the ITO should proceed immediately with the hest judgment assessment.

From the side of the Income-Tax Depaitment an ob)ecuon has been raised
re(ym5 apon the decision of the Supreme Court in the case of Mahanagar Telephone

Nigam Ltd. v. Chairman, Central Board, Direct Taxes, and another @004) 267

ITR 647 that because (s 1s a dispute between two Government departments, i

Ghaziabad Development Autnarity, which_ Is virtually a State Government undenaking‘
and the Income-Tax Depaniment, therefore, this writ petition shauld not be eataraiined
tnd the matter should bie reterred to the High Powered Committee for being resolved
Our reading of the said decision of the Supreme Count indicatcs that such resolution

between inter-Government” departmental disputes is possible when hoth dopartments are

\
‘ \irg Oy, this o

|

P 9

under the same Gos ernment and not under difterent Governments. In any case the High
p\l\\“ »

ed Commitice cannot give authoritative interpretation of the statute, i.e. [ncome-
Tax Act. 1961

A further objecuon has been rmsed that because the assessment order has been

Psspd. therefore, this writ peution should not be. entertained and the petitioner should

be uired 1o pursuc the statutory remedy of appeal under the Income-Tax Act. We
find

A pure uestion of law is involved which goes to the very root of the matter and
Me do noy think it 10 be a nocase tor wasting the time, monev and encrgy of -.th the
fide A8 well as of the uppclla'.c authonty of the Income-Tax Department, only to find
end of e all this gueshon of pure law comes back iwr adjudication to this

St there s no acthentative pronouncement so far cither of this Court
.




r of the Supreme Court <o far, as we have been apprised [n the circumstances, we
averrule this preliminan abjecpion also
, In the circumstances, 1he Income Tax Department may file couriter affidavir
within SIX Weeks, a3 prayed by leame.! Senior Standing Counsel of the Income-Tax
pepartment List thereatler

Till further orders. aperation of the impugned order dated 31.10.2006 (Annexure

P-15" 10 the wrir petition) will remain stayed. The provisional attuchment made under

ibat order shall stand vacuicd Al Sk Hasbaall | T
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A Wt e T e aw S, T, WReR s, e, qiEy
I g wfwfem 21 AR g 537597 BRW (1327.86 W) ofw
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